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for consideration at the 71st pre-session of the Committee for Economic Social and Cultural Rights

I CENTRE FOR DIGNIFIED WORK - CDR SERBIA


Centre for Dignified Work (hereinafter: CDR) is a non-government, non-profit association of lawyers and other social science experts, established on June 19, 2013, with the aim to promote, through its programmes, projects and overall public activity, the right to dignified work and healthy and safe working environment as a precondition for the realisation of human rights, modern market economy and democratic society. 

CDR specifically advocates for: 
· Reconsideration of various provisions of valid legislation that are constantly abused in practice, coupled with a thorough reform of labour law in the Republic of Serbia, based on observance of international law and standards that apply in the European Union;

· Establishing lasting and quality mechanisms of social dialogue between trade unions and employers;

· Promoting „tripartite plus“ model of social dialogue and wider participation of various social groups in the process of modelling employment policy and social policy;

· Broader engagement of the state in monitoring the implementation of regulations and more efficient sanctioning of their violation; 

· Creating good practice of inclusion and affirmative actions, as well as permanent mechanisms for cooperation between that state, the trade unions and the employers with civil society organisations;

· Creating, maintaining and promoting the atmosphere of tolerance and peaceful dispute resolution.

II MAIN ISSUES OF CONCERN, QUESTIONS AND RECOMMENDATIONS FOR THE GOVERNMENT OF THE REPUBLIC OF SERBIA

ARTICLE 3 – GENDER EQUALITY

After receiving the Concluding Comments with regard to the Second Periodic Report for Serbia, the state has not taken steps to implement the recommendations of the Committee for Economic, Social and Cultural Rights and ensure efficient and regular functioning of national mechanisms in the areas of gender equality. The recommendation of the Committee for Economic, Social and Cultural Rights to ensure adequate monitoring of the implementation of the Strategy and Action Plan for Improving the Position of Women and Gender Equality also remained unfulfilled as there is no system for regular monitoring and reporting on previous and current gender equality strategies. Despite the obligation of the Coordination Body for Gender Equality to annually inform the Government of Serbia and thus the public, there is not a single report available or any information on the implementation of the Strategy or the Action Plan. Both the evaluation of the National Action Plan for Implementation of the National Strategy for the Improvement of Position of Women and Gender Equality 2010-2015 and the evaluation of Action Plan for implementation of Gender Equality Strategy 2016-2018 indicate the following: lack of planned effects; insufficient capacities of national mechanisms for gender equality; limitations in coordination among national and local mechanisms for gender equality; insufficient financial resources for implementation of planned measures and unclear competences of bodies responsible for coordination. Although the Action Plan with regard to Chapter 23 indicated the adoption of the Gender Equality Law, this has not yet happened, at the time of writing this report. Since 2017, the Ministry of Labour, Employment, Veterans and Social Affairs responsible for gender equality has obstructed the passing of the new Gender Equality Law. In 2018, the Ministry also submitted the Draft Gender Equality Law for public consultation containing provisions which are not aligned with international standards on gender equality and principles of equal opportunities. 


Recommendation: It is necessary to adopt the Gender Equality Law which will be aligned with international standards on gender equality. It is also necessary to ensure efficient and effective functioning of national mechanisms for gender equality and to secure appropriate financial and human resources for implementation of measures for improvement of gender equality. 


Despite the intention to include gender perspective into public policies, as stated in the National Strategy for Gender Equality, no gender impact assessment of statutes, policies of programmes was carried out until today. Contrary to this, from 2014 several laws have been adopted that introduced austerity measures which mostly affected women. The lack of gender awareness in employment policies is particularly alarming, bearing in mind the prominent gender inequality in the labour market in Serbia. A limited supply of jobs results in disadvantaged position of women in the labour market and unequal opportunities for joining the labour force, as demonstrated by labour market indicators for men and women in Serbia. Gender gap expressed in employment rate is persisting and it is present across all age groups and at levels of education. The labour market is characterised by segregation according to professions and areas of work. Gender payment gap is present in majority of sectors, across same professions both in public and private sector and at all levels of education. The inability to reconcile work and family responsibilities, as a result of no available caring services for children and old, results in many women leaving jobs, as evidenced by information on very prominent gender gap in regard to rates of activity. Young and older women are especially in a bad position. Young women have greater difficulties in joining the labour market than younger men, while older women are more likely to be excluded from the labour market than man of same age. Due to limited access to formal sectors, women are more engaged in the informal sector and most often work as contributing family workers. 


Recommendation: It is necessary to carry out a cost-benefit analysis of public policies and their impact on lives and status of men and women with the aim of achieving gender equality. Policy makers at all levels (national, regional and local) should undertake a cost-benefit analysis of policies on the status of men and women in all phases – planning, implementation, monitoring and evaluation. The introduction of gender mainstreaming and at all levels is a precondition for gender equality. Serbia needs to comply with this requirement guaranteed by the Constitution, laws and international standards. 

ARTICLE 6 – RIGHT TO WORK (GENERAL) AND EMPLOYMENT 

The official statistics in Serbia do not include survey of vacant job positions although this is required by the new Official Statistics Programme and it is stated as a requirement in the Report on the Alignment of Serbian Legislation with the EU law for Chapter 18. The rate of vacant job positions is a key indicator for assessment of demand and supply in the labour market, creation of jobs, as well as for structural and economic analyses. A disproportion between supply and demand can only be identified based on vacancies data provided by the National Statistical Office. Those data are actually negligible when compared with the number of unemployed persons registered with the National Statistical Office and number of those who found employment. 


Recommendation: The National Statistical Office should undertake a survey of vacant job positions as required by the new Official Statistics Programme and the Report on the Alignment of Serbian Legislation with the EU law for Chapter 18. The National Statistical Office should improve the cooperation with employers in order to motivate them to advertise vacancies. 

The analysis of the organisational chart of the National Statistical Office suggests that employment advisers are overburdened and due to high number of unemployed persons are nor in position to provide quality support to unemployed. 


Recommendation: Improve the capacities of the National Statistical Office responsible for providing services to unemployed persons by reducing the workload of advisers and developing competences for providing services to unemployed persons. 


The National Employment Action Plan implementing the Employment Strategy on an annual basis is not focused on job creation and contains deficiencies in planning. It does not identify key problems/challenges in the labour market in Serbia, thus listed priorities are not related to situation in the labour market. The following serious problems in the labour market in Serbia have been ignored: a high rate of informal employment; increased number of precarious jobs, increase in vulnerable employment, fixed term employment and a high percentage of underemployment.


Recommendation: Employment policy priorities should be formulated after a detailed and comprehensive analysis of the situation in the labour market. Set out objectives and measures should represent a response to identified problems. 


The 2017 amendments to Law on Employment and Unemployment Insurance reduced the rights of unemployed persons. Unemployed persons in the labour market in Serbia represent a category which is mostly exposed to risk from poverty and social exclusion and most of unemployed persons do not enjoy any protection – only 5.6% of unemployed receive unemployment benefits and this benefit is below poverty threshold. 


Recommendation: Amend provisions of the Law on Employment and Unemployment Insurance by extending the scope of unemployed persons and allocate appropriate funds with the aim of providing them with the adequate protection. 

ARTICLE 7 – INDIVIDUAL RIGHTS OF EMPLOYED PERSONS 

The concept of the employed person is set to narrowly in the Labour Law. Almost all rights regulated by this statute, and by labour legislation in general, pertain exclusively to persons who have an employment contract with the employer. Other forms of work engagement do not fall under the „employed person“ regime and consequently prevent workers who have other types of contractual relations (primarily those who have concluded occasional and casual work contracts) to effect even some of the most fundamental rights – such as the right to minimum salary
, limited working hours, holidays and absences. At the same time, statistical data show that this is precisely the reason why atypical labour engagement contracts are being concluded more often, which gives grounds for considerable abuse, both by private sector employers and by the state as the employer.   


Recommendation: Change the definition of the employed person in the Labour Law, so that it includes the regime of occasional and casual work. Fortify the control of statutory limitations when it comes to fixed term employment and other forms of occasional and casual engagement. 


Failure to pay salaries and contributions constitutes a serious violation of the law on the part of the employer, which is incriminated as a misdemeanour, or even as a criminal offence in some cases. Even though the supervision over the payment is entrusted to the labour inspectorate, in practice, it is not efficient enough.  In addition, the labour inspectorate rejects its competence when it comes to non-payment of statutory social security contributions for the employees, without justification.   

Recommendation: State bodies and institutions must enforce their statutory competences and react to employer’s illegal behaviour. Workers who are denied salaries, pension contributions and health insurance due to failure of the state to react to employer’s illegal actions must be provided with adequate compensation (linking of the years of service counted towards retirement, damages).

Special protection of women who have recently given birth, pregnant women and family is not implemented in accordance with international standards and is largely contrary to the obligations Serbia has taken over pursuant to the International Labour Organisation Convention No. 183 concerning the Maternity Protection. The new Financial Support to Family with Children Law, adopted in 2017, which started to be applied as of July 2018, has a series of unconstitutional provisions, including provisions that are discriminatory (such as ones regarding pregnant women in high-risk pregnancies). The Law stultifies the financial support the state pays to parents in event of childbirth (compensation during maternity leave and leave for tending a child). Even though the state proclaims this Law to be progressive and evolutionary because it extend the reach of parents who have the right to compensation (as it now also includes parents who are not working under an employment contract, which was not the case until now), the total amount of compensations awarded in this way is drastically reduced. 

Recommendation: Amend the Financial Support to Families with Children Law so as to eliminate unconstitutional provisions, discriminatory provisions and so effectively ensure adequate quality of enjoyment of constitutionally guaranteed rights. 

 Even though there is a formal body charged with supervising the implementation of labour regulations, in practice, the labour inspectorate does not have good results and cannot be considered to be an efficient instrument for protection of employee’s rights. In many cases labour inspector deny their competence (e.g. with regards to persons who are not employed but are working on grounds other than an employment contract; in cases when a person is no longer an employee i.e. the employment relationship is termination), and even in cases when they do react to potential violation of regulations on part of the employers, their reaction is most often inefficient or insufficient to produce any effect. Formal interpretation of the provisions on employee protection, and narrow view of the measures available to them during inspection result in the protection not being effected even in cases when media report on the obvious violation of employee’s rights. Lack of external (judicial) control and feigned internal control, which is not regulated in the manner that can contribute to the quality of labour inspector’s work, do not contribute to this overall impression. Finally, labour inspectors also face some objective challenges in their work, which are primarily reflected in very difficult working conditions and in the fact that the number of labour inspectors is very small compared to the number of supervised entities. 

Recommendation: The competences of the labour inspector need to be regulated in more detail, while mechanisms for their external and internal control and accountability for their work need to be put in place. In addition, labour inspectors need to have greater powers during inspection and the option to efficiently react to different forms of violation of regulations on the part of the employers. It is necessary to continually advance the working conditions of the labour inspectors, increase their number and change the existing unfavourable age structure.  

 Occasional and casual work is the source of various abuses, both in the private and in the public sector. At the same time, the workers employed under such contracts have the obligations and responsibilities as if they were engaged under an employment contract, but cannot effect even minimum rights from the employment relationship, including those related to salaries, holidays and leaves and limited working hours.   


Recommendation: We propose for the institute of occasional and casual work to be deleted from the Labour Law. 
Article 8 – EMPLOYEE’S COLLECTIVE RIGHTS 
The Labour Law defines a trade union as an organization of employees, and only employees are guaranteed the freedom of association into trade unions and trade union actions, right to participate in collective bargaining, the right to amicable resolution of collective and individual labour disputes, and the right to consultation, informing and expressing their positions on important issues in the field of work. 
Recommendation: The Labour Law should be amended towards a wider definition of the notion of employee or introduction of the notion of worker, in order to recognise the right to association into trade unions and trade union activity to all persons who work for the employer on any grounds.  


Serbian labour legislation incorporates formal grounds for collective negotiation and concluding of collective agreements, but it does not fully recognise international labour law standards and is not inducive for social partners to enter into collective bargaining and conclude a collective agreement. The Labour Law favours collective bargaining over rulebooks on labour, but this declaratory advantage is not supported nor is it elaborated in the provisions of this law or other laws.  

Recommendations: It is necessary to call for ratification of ILO Collective Bargaining and Recommendation 163 of Collective Bargaining. The introduction of these sources into Serbian labour legislation would give a clear signal that the public authorities are in favour of developing social dialogue, and at the same time would complete the groundwork for further regulation of the subject-matter of collective bargaining. 

The system of legal acts governing the rights and obligations from the employment relationship at the employer should be regulated in such a manner to truly favour consensual over unilateral regulation of employment relationships, that is, to reduce the possibility of passing a rulebook on labour to truly exceptional circumstances. 

Constitution of the Republic of Serbia and the Law on Strike
 recognise the right to strike only to employees, while the notion of employee is determined by the Labour Law, which states that the employee is a natural person employed by the employer.
  This means that the right to strike is not granted to workers who work for the employer outside of employment relationship, that is, on any other grounds other than an employment relationship – workers (occasional and casual work, vocational training and internship,  special service contract)
, seasonal workers,
 volunteers,
 pupils at apprenticeship
, etc.
Recommendation: It is necessary to recognize the right to strike to all workers, regardless of the legal grounds on which they are engaged. 


The Law on Strike sets outs business activities for which a special legal regime for strike is in place – minimum service and early announcement of strike. The spectrum of these business activities is set very widely, and the right to strike is hence limited in business activities that are not of vital importance to life, health and safety of the population, which is a departure from international labour law standards. 
Recommendation: Right to strike can be limited only in business activities of vital interest, and in activities that are not of vital interest only if the strike is lengthy or has reached a scale that directly endangers life, health or personal safety of population. The business activities in which the right to strike is limited or could be limited can only be envisaged by the Law on Strike, not by other special laws.  

The aims which, according to the Law on Strike, should be ensured by minimum service, are not sufficiently clear and are defined widely – safety of people and property, irreplaceable condition of life and work of citizens or work of other company, that is, legal or natural person performing commercial or other activity or service.
 According to international labour law standards, minimum service must be limited to work that is necessary in order to avoid danger to life, personal safety or health of people and must not be so envisaged to render strike ineffective.   
Recommendation: The Law should set the rule that minimum service must be provided only on such jobs and to the extent necessary to avoid danger to life, personal safety and health of people.  


The Law on strike envisages that the minimum service for public services and publicly owned companies is determined by the founder, and in case of other employers, but the director, therefore, by the employer.
 The Law does not limit the employer in any specific way when determining minimum service, and what happens often in practice is that minimum service covers almost all work with the employer (not only vital work) and as much as 70, 80 or 90% of employees, which renders the right to strike pointless.  

Recommendation: It is necessary for the process for determining minimum service to be regulated in such a way that trade union, employers’ association/employer and representatives of public authorities equally participate in it. It would be good if minimum service were established by collective agreement, and it is acceptable that in this process, should obstacles arise and pursuant to the principle of voluntarity, an outside, independent entity can participate (conciliator, arbitrator). Rules of procedure must ensure equal participation of all interested parties and timely establishment of minimum service (before the start of strike), but also prevent potential obstructions in this process, that is, enable the exercise of the right to strike even when minimum service is not established before the start of strike without employees’ fault.
 

ARTICLE 9 – SOCIAL SECURITY AND SOCIAL CARE 

The amounts of main cash benefits in the Republic of Serbia are inadequate as they do not help the financially endangered population that effect that right to rise above the poverty threshold. In addition, the limited duration of financial social assistance – for nine months at the most within one calendar year for persons who are capable to work – is not  grounded in international standards. A prominent problem lies in the fact that physical accessibility of social care facilities, primarily of the premises of social services, does not allow persons who have motion-related difficulties to effect their right to social care. The European Commission and the Council of Europe have been pointing out to these issues for years.   

Recommendation: It is therefore necessary to urgently: realise the measures contained in the Employment and Social Policy Programme (ESRP) concerning the objective  1 „Increasing the coverage and improving the adequacy of cash benefits, subject to the availability of budget funds“, eliminating the time limits for realising the right to cash benefits for persons able to work, and adopt the new strategy for improving the status of persons with disability, which would also envisage measures and related budget allocations for improving the physical accessibility of public objects and facilities in the social care system.   

ARTICLE 11 – RIGHT TO ADEQUATE STANDARD OF LIVING 
The living standard of most Serbian inhabitants is far below the standard of dignified living. Every fourth citizen of Serbia is below the relative poverty threshold. Compared to 2013, the number of citizens who are at risk of poverty has increased by  45,000 and in 2017 it amounted to  1,795,000. In 2017 there has been a shift in the poverty rates of men and women, and, unlike in previous years, the poverty rate for women (26%) was higher than the poverty rate for men (25,4%). Unemployed, children, persons with low education and rural population are at the highest risk of poverty. The unemployed are in a very difficult position despite the fact that the law envisages the protections of the unemployed because due to restrictive requirements only 5% of the unemployed receive compensation, usually for up to six months in the amount which is below the at-risk-of-poverty threshold. 
Social transfers that should contribute to the protection of the most vulnerable part of the population are insufficient measured both by coverage and adequacy, where the allocations for social transfers are reduced every year. The coverage of individuals from the lowest income quintile was 10.5%, while the coverage of at-risk-of-poverty population was only 9.4%, while in 2014 these percentages amounted to 12.3% and 11% respectively. Even though children are at the highest risk of poverty, in 2016 only 44.8% of children in need received child benefit, and their share was reduced compared to 2014, when 47.7% received children at-risk-of-poverty received child benefit. In 2017 the absolute poverty line in  2017  was  RSD  12,045  per  month  per  consumer  unit,  with consumption below this amount exhibited by 7.2% of the population of the Republic of Serbia
, which means that almost half a million of citizens of Serbia were in absolute poverty. 
The Law on Social Protection sets income and property requirements in such a way that the majority of the poor cannot realize the right to cash benefits. Social benefit recipients who are able to work and families in which the majority of members is able to work receive cash benefits for only nine months during one calendar year. The Constitutional Court is yet to react to the initiative for examining the constitutionality of the Regulation on measures of social inclusion of social benefit recipients whereby the benefit is made conditional on the recipients taking part in public works or works in the local community under the threat of the benefit being reduced or withdrawn.

Recommendation: Amend the existing legislation, primarily the Law on Social Protection and the Law on Employment and Unemployment Insurance, in order to enable the realisation of the right to adequate standard of living guaranteed by the Universal Declaration on Human Rights.  

Right to adequate housing is considerably jeopardized for a considerable part of the population, primarily for the poor in terms of affordability, availability of services, material and equipment and legal protection of tenure. Household costs for housing grow every year and are so high that they endanger the satisfaction of other basic needs. In 2017, the costs of housing took up a 66% share of the total available household income of households with incomes below 60% income median. For 76.9% of poor households the costs of housing constituted a considerable burden, as they did for  60.8% of households that are above the poverty threshold. The poor population is considerably deprived in terms of housing: one third lives in apartments that are damp, leaking or have inadequate windows, one in ten poor citizens live in an apartment without a bathroom or a toilet.  


Recommendations: Take measures that will provide the right to housing, which implies the right to live safely, peacefully and with dignity. Provide support to individuals and households so that the costs of housing do not jeopardize the satisfaction of other existential needs.

It is necessary to secure financial and normative preconditions for improving the living conditions and access to main essential services  to those living in informal settlements (clean drinking water, sewage, sustainable forms of heating etc). To that effect, it is necessary to adopt a regulatory framework that would enable the legalisation of sustainable Roma settlements and establish an obligation for the line institutions to ensure legal certainty of housing status, and the planning of corresponding funds in the Republic of Serbia budget for improving their living conditions. 


When it comes to social housing, it is necessary to instantly take measures to eliminate segregation of vulnerable groups with respect to housing, secure locations for construct ion of social housing that would be in line with the adequacy criteria prescribed by international human rights’ standards and allocate adequate budgetary funds for the construction of affordable and accessible social housing for persons in need and persons with low income.  

Due to widespread poverty and very low income, a growing number of citizens is facing enforcement through enforcement agents. The Law on Enforcement and Security allows for enforcement over two thirds of salary which, in the situation where most employees do not earn enough even for a minimum consumer basket, endangers the very existence. The number of procedures where enforcement is exercised against immovable property, which is the only home for the debtor, the properties are sold for amounts multiple times lower than the market value, and the violation of the principle of proportionality is often violated.

The provisions of the Law on Enforcement and Security should be amended and aligned with international human rights’ standards. Records should be introduced for evicted persons and the persons who are not entitled to legal protection in case of any type of eviction.
ARTICLE 13 – RIGHT TO EDUCATION


A system of dual education represents a negation of employment rights of children from 15 to 18 years of age in breach of the Labour Law and the ILO Forced Labour Convention. The status of a child in education through work does not satisfy the minimum working conditions standards. The context of dual education in the Law on Dual Education leads to child exploitation at work, instead a child receiving vocational training. It could be concluded from the statutory provisions that these children are not employed and do not sign a contract on learning through work; however, the contract is signed by their parents and children receive remuneration which is below the minimum wage guaranteed in Serbia. Moreover, there are no planning or strategic documents which would justify this educational regime, nor any assurances for children who complete the dual education that they will have precedence in the labour market or that they will be more competitive at the market. 


Recommendation: It would be advisable to redefine the concept of dual education that is, to abolish of the Law on Dual Education and regulate apprenticeship schemes by statutes prescribing secondary school education and upbringing in compliance with international standards of child protection at work and limitations prescribed by the Labour Law. 


It is certain that measures undertaken by Serbia on education of Roma population are not giving results. The economic accessibility of education is particularly problematic
 – although, formally education is free, in practice educating children is costly for parents and most of Roma families cannot afford it, leading to discrimination of all marginalised groups, including Roma community. Segregation is another persisting problem, as well as the high percentage of Roma children quitting school. This is of course linked to the need of having those children working from an early age and not allocating monies for their further education. 


Recommendation: It is necessary to adopt measures which will predominantly focus on socially and economically marginalised groups, as well as to enable the implementation of measures for encouraging high school and university education of Roma. 
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� In this text the terms salary and salary shall be used as synonyms.


� Law on Strike, FRY Official Journal No. 29/96 and RS Official Journal No. 101/2005 – other statute and 103/2012 – CC decision.


� Labour Law, Article 5.


� Labour Law, Article 197-202.


� Law on Simplified Work Engagement on Seasonal Jobs in Certain Business Activities, RS Official Journal No. 50/2018.


� Volunteering Law, RS Official Journal No. 36/2010.


� Law on Dual Education, RS Official Journal No. 101/2017.


� Law on Strike, Article 10, paragraph 1


� Law on Strike, Article 10, paras. 2 and 3


� What happens sometimes is that the employer does not determine the minimum service thus seeking to preven the start of strike. 





� Social Inclusion and Poverty Reduction Team: Assessment of absolute Poverty in Serbia in 2017. 


� General Comment No. 13 (Twenty-first session, 1999) The right to education (article 13 of the Covenant), E/C.12/1999/10, 3. 
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